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of Federal Housing Enterprise Over-
sight, 1700 G Street, NW., Fourth Floor, 
Washington, DC 20552. Before proc-
essing the request, the Privacy Act Of-
ficer may require that the individual 
provide the identifying information 
specified under § 1702.6. 

(b) The Privacy Act Officer shall 
make available the accounting of dis-
closures required to be maintained 
under § 1702.12, except for an account-
ing made under § 1702.11(a)(6)(v). 

[63 FR 8844, Feb. 23, 1998. Redesignated and 
amended at 65 FR 81327, Dec. 26, 2000] 

§ 1702.14 Fees. 
OFHEO shall not charge any fees for 

providing a copy of any records, pursu-
ant to a request for access under this 
part. 

§ 1702.15 Preservation of records. 
OFHEO shall preserve all correspond-

ence relating to the written requests it 
receives and all records processed pur-
suant to such requests under this part, 
in accordance with the records reten-
tion provisions of General Records 
Schedule 14, Informational Services 
Records. OFHEO shall not destroy 
records that are subject to a pending 
request for access, amendment, appeal, 
or lawsuit pursuant to the Privacy Act. 

§ 1702.16 Rights of parents and legal 
guardians. 

For purposes of this part, a parent of 
any minor or the legal guardian of any 
individual who has been declared to be 
incompetent due to physical or mental 
incapacity or age by a court of com-
petent jurisdiction may act on behalf 
of the individual. 

§ 1702.17 Penalties. 
The Privacy Act (5 U.S.C. 552a(i)(3)) 

makes it a misdemeanor, subject to a 
maximum fine of $5,000, to knowingly 
and willfully request or obtain any 
record concerning an individual from 
OFHEO under false pretenses. 

PART 1703—RELEASE OF 
INFORMATION 

Subpart A—General Definitions 

Sec. 
1703.1 Scope. 

1703.2 General definitions. 

Subpart B—Documents and Information 
Generally 

1703.6 General rule. 
1703.7 Applicability. 
1703.8 OFHEO examination reports. 
1703.9 Orders and agreements available to 

the public. 

Subpart C—Availability of Records of 
OFHEO 

1703.11 Official records of OFHEO. 
1703.12 Publicly available records. 
1703.13 Requests for records. 
1703.14 Response to requests. 
1703.15 Form and content of responses. 
1703.16 Appeals of denials. 
1703.17 Time limits. 
1703.18 Special procedures for business in-

formation. 

Subpart D—Fees for Provision of 
Information 

1703.21 Definitions. 
1703.22 Fees to be charged—general. 
1703.23 Fees to be charged—categories of re-

questers. 
1703.24 Limitations on charging fees. 
1703.25 Miscellaneous fee provisions. 

Subpart E—Testimony and Production of 
Documents in Legal Proceedings in 
Which OFHEO Is Not a Named Party 

1703.31 General purposes. 
1703.32 Definitions. 
1703.33 General policy. 
1703.34 Request for testimony or production 

of documents. 
1703.35 Scope of permissible testimony. 
1703.36 Manner in which testimony is given. 
1703.37 Manner in which documents will be 

produced. 
1703.38 Fees. 
1703.39 Responses to demands served on em-

ployees. 
1703.40 Responses to demands served on 

nonemployees. 

Subpart F—Rules and Procedures for 
Service Upon OFHEO 

1703.51 Service of process. 

AUTHORITY: 5 U.S.C. 301, 552; 12 U.S.C. 4513, 
4522, 4526, 4639; E.O. 12600, 3 CFR, 1987 Comp., 
p. 235. 

SOURCE: 63 FR 71005, Dec. 23, 1998, unless 
otherwise noted. Redesignated at 65 FR 81327, 
Dec. 26, 2000. 
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Subpart A—General Definitions 

§ 1703.1 Scope. 
Definitions in § 1703.2 relate to the 

meaning of terms used throughout part 
1703. 

[63 FR 71005, Dec. 23, 1998. Redesignated and 
amended at 65 FR 81327, Dec. 26, 2000] 

§ 1703.2 General definitions. 
For the purpose of this part: 
(a) Appeals Officer means the person 

designated by the Director to process 
appeals of denials of requests for 
OFHEO records under the FOIA. 

(b) Director means the Director of 
OFHEO or his or her designee. 

(c) Document means any record or 
paper, including but not limited to a 
report, credit review, audit, examina-
tion, letter, telegram, memorandum, 
study, calendar and diary entry, log, 
graph, pamphlet, note, chart, tabula-
tion, analysis, statistical or informa-
tion accumulation, any record of meet-
ings and conversations, film impres-
sion, magnetic tape, or any electronic 
media, disk, film, or mechanical repro-
duction that is generated, obtained, or 
adopted by OFHEO in connection with 
the conduct of its official business. 

(d) Employee means any officer, 
former officer, employee, or former em-
ployee of OFHEO; any conservator ap-
pointed by OFHEO; or any agent or 
independent contractor acting on be-
half of OFHEO, even though the ap-
pointment or contract has terminated. 

(e) FOIA means the Freedom of Infor-
mation Act. 

(f) FOIA Officer means the person des-
ignated to process requests for OFHEO 
records under the FOIA. 

(g) Official means concerning the au-
thorized business of OFHEO. 

(h) OFHEO means the Office of Fed-
eral Housing Enterprise Oversight. 

(i) Person means any individual, or 
any agency, corporation, partnership, 
trust, association, joint venture, pool, 
syndicate, sole proprietorship, unincor-
porated organization, or any other 
form of entity not specifically listed 
herein, but does not include OFHEO or 
any employee. 

(j) Record means any document, re-
gardless of form or format, which is 
created or obtained by OFHEO and 

which is under OFHEO control at the 
time of an FOIA request. 

(k) Requester means any person seek-
ing access to OFHEO records under the 
FOIA. 

[63 FR 71005, Dec. 23, 1998, as amended at 65 
FR 55171, Sept. 13, 2000] 

Subpart B—Documents and 
Information Generally 

§ 1703.6 General rule. 

Except as authorized by this part or 
as otherwise necessary in performing 
official duties, no employee shall in 
any manner disclose or permit disclo-
sure of any document or information in 
the possession of OFHEO that is con-
fidential or otherwise of a nonpublic 
nature, including that regarding 
OFHEO or the Federal National Mort-
gage Association (Fannie Mae) or the 
Federal Home Loan Mortgage Corpora-
tion (Freddie Mac) (collectively, the 
Enterprises). 

§ 1703.7 Applicability. 

(a) General. The FOIA and the regula-
tions in this part apply to all OFHEO 
documents and information. However, 
if another law sets specific procedure 
for disclosure, OFHEO will process a 
request in accordance with the proce-
dures that apply to those specific docu-
ments. If a request is received for dis-
closure of a document to the public 
which is not required to be released 
under those provisions, OFHEO will 
consider the request under the FOIA 
and the regulations in this part. 

(b) The relationship between the FOIA 
and the Privacy Act of 1974. The Privacy 
Act of 1974 (Privacy Act), 5 U.S.C. 552a, 
applies to records that are about indi-
viduals, but only if the records are in a 
system of records as defined in the Pri-
vacy Act. Requests from individuals for 
records about themselves which are 
contained in an OFHEO system of 
records will be processed under the pro-
visions of the Privacy Act as well as 
the FOIA. OFHEO will not deny access 
by a first party to a record under the 
FOIA or the Privacy Act unless the 
record is not available to that indi-
vidual under both the Privacy Act and 
the FOIA. 

VerDate Aug<04>2004 01:19 Jan 25, 2005 Jkt 205041 PO 00000 Frm 00337 Fmt 8010 Sfmt 8010 Y:\SGML\205041T.XXX 205041T



338 

12 CFR Ch. XVII (1–1–05 Edition) § 1703.8 

(c) Records available through routine 
distribution procedures. When the record 
requested includes material published 
and offered for sale, e.g., by the Super-
intendent of Documents or the Govern-
ment Printing Office, or which is avail-
able to the public through an estab-
lished distribution system (such as 
that of the National Technical Infor-
mation Service of the Department of 
Commerce), or material offered on 
OFHEO’s web site (http:// 
www.ofheo.gov), OFHEO will first refer 
the requester to those sources. Never-
theless, if the requester is not satisfied 
with the alternative sources, OFHEO 
will process the request under the 
FOIA. 

[63 FR 71005, Dec. 23, 1998, as amended at 65 
FR 55171, Sept. 13, 2000] 

§ 1703.8 OFHEO examination reports. 
(a) General. Reports of examinations 

prepared by OFHEO may be disclosed 
only in accordance with this part or 
with the prior written consent of the 
Director. No person, agency, or author-
ity, or director, officer, employee, or 
agent thereof, shall disclose any such 
report or information contained there-
in in any manner except as authorized 
in accordance with this subpart. The 
report of examination is the property 
of OFHEO and any unauthorized use or 
disclosure of such report may be sub-
ject to the penalties provided in 18 
U.S.C. 641. 

(b) Enterprises. The Director makes 
available to each Enterprise a copy of 
OFHEO’s report of examination of such 
Enterprise. The report of examination 
is the property of OFHEO and is pro-
vided to the Enterprise for its confiden-
tial use only. Under no circumstance 
shall the Enterprise or any director, of-
ficer, employee, or agent thereof, make 
public or disclose in any manner the 
report of examination or any portion of 
the contents thereof to any person or 
organization not officially connected 
with the Enterprise as director, officer, 
employee, attorney, auditor, or inde-
pendent auditor. Any other disclosure 
or use of this report except as expressly 
permitted by the Director may be sub-
ject to the penalties of 18 U.S.C. 641. 

(c) Government agencies. The Director 
may make available reports of exam-
ination for the confidential use of Fed-

eral agencies responsible for inves-
tigating or enforcing applicable Fed-
eral laws. 

§ 1703.9 Orders and agreements avail-
able to the public. 

(a) General. OFHEO shall make the 
following documents available to the 
public: 

(1) Any written agreement or other 
written statement for which a viola-
tion may be redressed by the Director 
or any modification to or termination 
thereof, unless the Director, in the Di-
rector’s discretion, determines that 
public disclosure would be contrary to 
the public interest. 

(2) Any order that is issued with re-
spect to any administrative enforce-
ment proceeding initiated by the Di-
rector under 12 U.S.C. 4631 through 4641 
that has become final in accordance 
with 12 U.S.C. 4633 and 12 U.S.C. 4634. 

(3) Any modification to or termi-
nation of any final order made public 
pursuant to this section. 

(b) Delay of public disclosure under ex-
ceptional circumstances. If the Director 
makes a determination in writing that 
the public disclosure of any final order 
pursuant to paragraph (a) of this sec-
tion would seriously threaten the fi-
nancial health or security of the Enter-
prise, the Director may delay the pub-
lic disclosure of such order for a rea-
sonable time. 

(c) Documents filed under seal in public 
enforcement hearings. The Director may 
file any document or part thereof 
under seal in any hearing commenced 
by the Director if the Director deter-
mines in writing that disclosure there-
of would be contrary to the public in-
terest. 

(d) Retention of documents. The Direc-
tor shall keep and maintain a record, 
for not less than 6 years, of all docu-
ments described in paragraph (a) of 
this section and all enforcement agree-
ments and other supervisory actions 
and supporting documents issued with 
respect to or in connection with any 
enforcement proceedings initiated by 
the Director under 12 U.S.C. 4631 
through 4641. 

(e) Disclosure to Congress. This section 
may not be construed to authorize the 
withholding of any information from, 
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or to prohibit the disclosure of any in-
formation to, the Congress or any com-
mittee or subcommittee thereof. 

Subpart C—Availability of Records 
of OFHEO 

§ 1703.11 Official records of OFHEO. 
(a) OFHEO shall, upon a written re-

quest for records that reasonably de-
scribes the information or records and 
is made in accordance with the provi-
sions of this subpart, make the records 
available as promptly as practicable to 
any person for inspection and/or copy-
ing, except as provided in paragraph (b) 
of this section. OFHEO may charge a 
fee determined in accordance with sub-
part D of this part. OFHEO will make 
the record available in the form or for-
mat requested if the record is readily 
reproducible in that form or format 
with reasonable effort. ‘‘Readily repro-
ducible’’ means, with respect to elec-
tronic format, that the requested 
record or records can be downloaded or 
transferred intact to a computer disk, 
tape, or other electronic medium using 
equipment currently in use by OFHEO. 

(b) Records not available. Except as 
otherwise provided in this part, or as 
may be specifically authorized by the 
Director, the following information 
and records, or portions thereof, are 
not available to requesters: 

(1) Any record, or portion thereof, 
that is— 

(i) Specifically authorized under cri-
teria established by an Executive order 
to be kept secret in the interest of na-
tional defense or foreign policy, and 

(ii) Is in fact properly classified pur-
suant to such Executive order. 

(2) Any record, or portion thereof, re-
lated solely to the internal personnel 
rules and practices of OFHEO. 

(3) Any record, or portion thereof 
that is specifically exempted from dis-
closure by statute (other than 5 U.S.C. 
552b), provided that such statute— 

(i) Requires that the matters be with-
held from the public in such a manner 
as to leave no discretion on the issue, 
or 

(ii) Establishes particular criteria for 
withholding or refers to particular 
types of matters to be withheld. 

(4) Any matter that is a trade secret 
or that constitutes commercial or fi-

nancial information obtained from a 
person and that is privileged or con-
fidential. 

(5) Any matter contained in inter- 
agency or intra-agency memoranda or 
letters that would not be available by 
law to a private party in litigation 
with OFHEO. 

(6) Any information contained in per-
sonnel and medical files and similar 
files (including financial files) the dis-
closure of which would constitute a 
clearly unwarranted invasion of per-
sonal privacy. 

(7) Any records or information com-
piled for law enforcement purposes, but 
only to the extent that the production 
of such law enforcement records or in-
formation— 

(i) Could reasonably be expected to 
interfere with enforcement pro-
ceedings; 

(ii) Would deprive a person of a right 
to fair trial or an impartial adjudica-
tion; 

(iii) Could reasonably be expected to 
constitute an unwarranted invasion of 
personal privacy; 

(iv) Could reasonably be expected to 
disclose the identity of a confidential 
source, including a State, local, or for-
eign agency or authority or any pri-
vate institution or an Enterprise regu-
lated and examined by OFHEO that 
furnished information on a confidential 
basis, and, in the case of a record of in-
formation compiled by a criminal law 
enforcement authority in the course of 
a criminal investigation or by an agen-
cy conducting a lawful national secu-
rity intelligence investigation, infor-
mation furnished by a confidential 
source; 

(v) Would disclose techniques and 
procedures for law enforcement inves-
tigations or prosecutions, or would dis-
close guidelines for law enforcement 
investigations or prosecutions if such 
disclosure could reasonably be ex-
pected to risk circumvention of the 
law; or 

(vi) Could reasonably be expected to 
endanger the life or physical safety of 
any individual. 

(8) Any matter that is contained in 
or related to examination, operating, 
or condition reports that are prepared 
by, on behalf of, or for the use of 
OFHEO. 
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(9) Any geological and geophysical 
information and data, including maps, 
concerning wells. 

(c) Even if an exemption described in 
paragraph (b) of this section may be 
reasonably applicable to a requested 
record, or portion thereof, OFHEO may 
elect under the circumstances of any 
particular request not to apply the ex-
emption to such requested record, or 
portion thereof. The fact that the ex-
emption is not applied by OFHEO to 
any requested record, or portion there-
of, has no precedential significance as 
to the application or nonapplication of 
the exemption to any other requested 
record, or portion thereof, no matter 
when the request is received. 

(d) Any reasonably segregable por-
tion of a record shall be provided to 
any person properly requesting such 
record after deletion of the portions 
which are exempt under this subpart. 
The amount of the information deleted 
shall be indicated on the released por-
tion of the record, unless including 
that indication would harm an interest 
protected by the exemption in para-
graph (b) of this section pursuant to 
which the deletion is made. If tech-
nically feasible, the amount of the in-
formation deleted shall be indicated at 
the place in the record where the dele-
tion is made. 

(e) This section does not authorize 
withholding of information or limit the 
availability of records to the public, 
except as specifically stated in this 
section. This section is not authority 
to withhold information from Con-
gress. 

[65 FR 55171, Sept. 13, 2000] 

§ 1703.12 Publicly available records. 
(a) The records described in this 

paragraph are available for public in-
spection and copying, for a fee deter-
mined in accordance with subpart D of 
this part, at OFHEO’s offices located at 
1700 G Street, NW., Fourth Floor, 
Washington, DC 20552. Records created 
on or after November 1, 1996, and cur-
rent indexes to all records described in 
paragraphs (a)(1), (a)(2), (a)(3), and 
(a)(4) of this section, including those 
created before November 1, 1996, are 
available electronically at http:// 
www.ofheo.gov/docs/. The publicly avail-
able records include— 

(1) Any final opinions issued by 
OFHEO, as well as orders made in adju-
dication of cases as set forth in § 1703.9 
of subpart B of this part; 

(2) Any statements of policy and in-
terpretation that have been adopted by 
OFHEO and have not been published in 
the FEDERAL REGISTER; 

(3) Any OFHEO administrative staff 
manuals and instructions to staff that 
affect a member of the public, and that 
are not exempt from disclosure under 
the Freedom of Information Act; 

(4) Copies of all records released pur-
suant to this subpart that OFHEO de-
termines have become or are likely to 
become the subject of subsequent re-
quests for substantially the same 
records; and 

(5) Current indexes to the records de-
scribed in this paragraph. 

(b) To the extent necessary to pre-
vent an invasion of personal privacy, 
the Director may delete identifying de-
tails from a record described in para-
graph (a) of this section. In each case 
of such deletion, the justification will 
be clearly explained in writing and the 
extent of such deletion indicated (at 
the place in the record where the dele-
tion is made if technically feasible), 
unless including that indication would 
harm an interest protected by the ex-
emption in § 1703.11(b) pursuant to 
which the deletion is made. 

[65 FR 55172, Sept. 13, 2000. Redesignated and 
amended at 65 FR 81327, Dec. 26, 2000] 

§ 1703.13 Requests for records. 

(a) Addressing requests. Requests for 
records in the possession of OFHEO 
shall be made in writing but may be 
submitted by regular mail, electronic 
mail, or facsimile. If the request is sent 
by regular mail, the request shall be 
addressed to FOIA Officer, Office of 
Federal Housing Enterprise Oversight, 
1700 G Street NW., Fourth Floor, Wash-
ington, DC 20552, with both the enve-
lope and the letter marked ‘‘FOIA Re-
quest.’’ Electronic mail requests shall 
be addressed to foia—office@ofheo.gov, 
with ‘‘FOIA Request’’ in the subject 
line. Requests submitted by fax shall 
be sent to FOIA Officer at (202) 414–8917 
and shall be clearly marked ‘‘FOIA Re-
quest.’’ All requests shall include the 
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requester’s name, address, and tele-
phone number. An improperly ad-
dressed request will be deemed not to 
have been received for purposes of the 
20-day time period set forth in 
§ 1703.17(a) of this subpart until it is re-
ceived, or would have been received 
with the exercise of due diligence, by 
the FOIA Officer. Records requested in 
conformance with this subpart that are 
not exempt records may be obtained in 
person, by regular mail, or by elec-
tronic mail, as specified in the request, 
provided the records are readily repro-
ducible in the requested form or format 
with reasonable effort. Records to be 
obtained in person will be available for 
inspection or copying during business 
hours on a regular business day in the 
office of OFHEO. 

(b) Description of records. Each re-
quest must reasonably describe the de-
sired records in sufficient detail to en-
able OFHEO personnel to locate the 
records with a reasonable amount of ef-
fort. A request for a specific category 
of records will be regarded as fulfilling 
this requirement if it enables respon-
sive records to be identified by a tech-
nique or process that is not unreason-
ably burdensome or disruptive of 
OFHEO operations. 

(1) Whenever possible, a request 
should include specific information 
about each record sought, such as the 
date, title or name, author, recipient, 
and subject matter of the record. 

(2) If the FOIA Officer determines 
that a request does not reasonably de-
scribe the records sought, he or she 
will either advise the requester what 
additional information is needed to lo-
cate the record or otherwise state why 
the request is insufficient. The FOIA 
Officer will also extend to the re-
quester an opportunity to confer with 
OFHEO personnel with the objective of 
reformulating the request in a manner 
which will meet the requirements of 
this section. 

[63 FR 71005, Dec. 23, 1998, as amended at 65 
FR 55172, Sept. 13, 2000. Redesignated and 
amended at 65 FR 81327, Dec. 26, 2000] 

§ 1703.14 Responses to requests. 

(a) Response to initial request. The 
FOIA Officer of OFHEO is authorized 
to grant or deny any request for a 

record and to determine appropriate 
fees. 

(b) Referral to another agency. When a 
requester seeks records that originated 
in another Federal Government agen-
cy, OFHEO will refer the request to the 
other agency for response. If OFHEO 
refers the request to another agency, it 
will notify the requester of the refer-
ral. A request for any records classified 
by some other agency will be referred 
to that agency for response. 

(c) Creating records. If a person seeks 
information from OFHEO in a format 
that does not currently exist, OFHEO 
will make reasonable efforts to provide 
the information in the format re-
quested. OFHEO is not required to cre-
ate a new record of information to sat-
isfy a request. 

(d) No responsive record. If no records 
are responsive to the request, the FOIA 
Officer will so notify the requester in 
writing. 

[63 FR 71005, Dec. 23, 1998, as amended at 65 
FR 55173, Sept. 13, 2000] 

§ 1703.15 Form and content of re-
sponses. 

(a) Form of notice granting a request. 
After the FOIA Officer has granted a 
request in whole or in part, the re-
quester will be notified in writing. The 
notice shall describe the manner in 
which the record will be disclosed, 
whether by providing a copy of the 
record with the response or at a later 
date, or by making a copy of the record 
available to the requester for inspec-
tion at a reasonable time and place. 
The procedure for such an inspection 
may not unreasonably disrupt the op-
eration of OFHEO. The response letter 
will also inform the requester of any 
fees to be charged in accordance with 
the provisions of subpart D of this part. 

(b) Form of notice denying a request. 
When the FOIA Officer denies a request 
in whole or in part, he or she will so 
notify the requester in writing. The re-
sponse will be signed by the FOIA Offi-
cer and will include— 

(1) The name and title or position of 
the person making the denial; 

(2) An estimate of the volume of any 
requested matter that is withheld, un-
less providing the estimate would harm 
an interest protected by the exemption 
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in § 1703.11(b) pursuant to which the de-
nial was made; 

(3) A brief statement of the reason or 
reasons for the denial, including the 
FOIA exemption or exemptions which 
the FOIA Officer has relied upon in de-
nying the request; and 

(4) A statement that the denial may 
be appealed under § 1703.16 of this sub-
part and a description of the require-
ments of that section. 

[63 FR 71005, Dec. 23, 1998, as amended at 65 
FR 55173, Sept. 13, 2000. Redesignated and 
amended at 65 FR 81327, Dec. 26, 2000] 

§ 1703.16 Appeals of denials. 
(a) Right of appeal. If a request, in-

cluding a request for expedited proc-
essing, has been denied in whole or in 
part, the requester may appeal the de-
nial to: FOIA Appeals Officer, Office of 
Federal Housing Enterprise Oversight, 
1700 G Street, NW, Fourth Floor, Wash-
ington DC 20552. Electronic appeals 
shall be submitted to 
foialappealsloffice@ofheo.gov with 
‘‘FOIA Appeal’’ in the subject line. 

(b) Letter of appeal. The appeal must 
be in writing and submitted within 30 
days of receipt of the denial letter. The 
appeal shall be submitted in the man-
ner described in § 1703.13, except that it 
shall be clearly marked ‘‘FOIA Appeal’’ 
instead of ‘‘FOIA Request.’’ An appeal 
shall include a copy of the initial re-
quest, a copy of the letter denying the 
request in whole or in part, and a 
statement of the circumstances, rea-
sons, or arguments advanced in support 
of disclosure of the requested record. 
An improperly addressed appeal shall 
be deemed not to have been received 
for the purposes of the 20-day time pe-
riod set forth in § 1703.17(b) until it is 
received, or would have been received 
with the exercise of due diligence, by 
the Appeals Officer. 

(c) Action on appeal. The disposition 
of an appeal will be in writing and will 
constitute the final action of OFHEO 
on a request. A decision affirming in 
whole or in part the denial of a request 
will include a brief statement of the 
reason or reasons for affirmance, in-
cluding each FOIA exemption relied 
on. If the denial of a request is reversed 
in whole or in part on appeal, the re-
quest will be processed promptly in ac-
cordance with the decision on appeal. 

(d) Judicial review. If the denial of the 
request for records is upheld in whole 
or in part, or, if a determination on the 
appeal has not been mailed at the end 
of the 20-day period or the last exten-
sion thereof, the requester is deemed to 
have exhausted his or her administra-
tive remedies, giving rise to a right of 
judicial review under 5 U.S.C. 552(a)(4). 
However, a requester’s refusal of 
OFHEO’s offer of an opportunity to 
limit the scope of the request or ar-
range an alternate time frame for proc-
essing the request shall be considered 
as a factor in determining whether 
‘‘exceptional circumstances’’ exist, 
which permits a court in which a re-
quester has sought judicial review, to 
grant a stay to allow OFHEO to com-
plete its review of the records. 

[63 FR 71005, Dec. 23, 1998, as amended at 65 
FR 55173, Sept. 13, 2000. Redesignated and 
amended at 65 FR 81327, Dec. 26, 2000] 

§ 1703.17 Time limits. 
(a) Initial request. Following receipt 

of a request for records, the FOIA Offi-
cer will determine whether to comply 
with the request and will notify the re-
quester in writing of his or her deter-
mination within 20 days (excluding 
Saturdays, Sundays, and legal holi-
days) after receipt of the request. 

(b) Appeal. A written determination 
on an appeal submitted in accordance 
with § 1703.16 of this subpart will be 
issued within 20 days (excluding Satur-
days, Sundays, and legal holidays) 
after receipt of the appeal. However, 
determination of an appeal of a denial 
of expedited processing will be issued 
as expeditiously as practicable. When a 
determination cannot be mailed within 
the applicable time limit, the appeal 
will nevertheless be processed. In such 
case, upon the expiration of the time 
limit, the requester will be informed of 
the reason for the delay, of the date on 
which a determination may be ex-
pected to be mailed, and of that per-
son’s right to seek judicial review. The 
requester may be asked to forego judi-
cial review until determination of the 
appeal. 

(c) Extension of time limits. The time 
limits specified in either paragraph (a) 
or (b) of this section may be extended 
in unusual circumstances after written 
notice to the requester setting forth 
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the reasons for the extension and the 
date on which a determination is ex-
pected to be made. If the date specified 
for the extension is more than 10 days 
after the initial time allowed for re-
sponse, OFHEO will provide the re-
quester an opportunity to limit the 
scope of the request or arrange for an 
alternate time frame for processing the 
request. As used in this paragraph, un-
usual circumstances means that there is 
a need to— 

(1) Search for and collect the re-
quested records from facilities that are 
separate from the office processing the 
request; 

(2) Search for, collect, and appro-
priately examine a voluminous amount 
of separate and distinct records which 
are demanded in a single request; or 

(3) Consult with another agency hav-
ing a substantial interest in the deter-
mination of the request, or consult 
with various offices within OFHEO 
that have a substantial interest in the 
records requested. 

(d) Related requests. OFHEO may ag-
gregate multiple requests involving 
clearly related matters made by a sin-
gle requester, or a group of requesters 
acting in concert, if OFHEO reasonably 
believes that such requests actually 
constitute a single request that would 
qualify as an ‘‘unusual circumstance.’’ 

(e) Expedited processing. (1) Upon a 
demonstration of compelling need by 
the requester, OFHEO will grant a re-
quest for expedited processing of a 
FOIA request. If a request for expedited 
processing is granted, OFHEO will give 
the request priority and process it as 
soon as practicable. 

(2) To show a compelling need for ex-
pedited processing, the requester shall 
provide a statement demonstrating 
that: 

(i) The failure to obtain the re-
quested records could reasonably be ex-
pected to pose an imminent threat to 
the life or physical safety of an indi-
vidual; or 

(ii) The requester’s main professional 
occupation or activity is information 
dissemination and there is a particular 
urgency to inform the public of govern-
ment activity involved in the request 
beyond the public’s right to know 
about government activity generally. 

(3) The requester’s statement of com-
pelling need must be certified to be 
true and correct to the best of his or 
her knowledge and belief and must ex-
plain in detail the basis for requesting 
expedited processing. The formality of 
the certification required to obtain ex-
pedited treatment may be waived by 
OFHEO in its discretion. 

(4) A requester seeking expedited 
processing will be notified within ten 
(10) working days of the receipt of the 
request whether expedited processing 
has been granted. If the request for ex-
pedited processing is denied, OFHEO 
will act on any appeal expeditiously. 

[65 FR 55173, Sept. 13, 2000. Redesignated and 
amended at 65 FR 81327, Dec. 26, 2000] 

§ 1703.18 Special procedures for busi-
ness information. 

(a) In general. Business information 
provided to OFHEO by a business sub-
mitter shall not be disclosed pursuant 
to an FOIA request except in accord-
ance with this section. 

(b) Definitions. For the purpose of this 
section, the following definitions shall 
apply: 

(1) Business information means trade 
secrets or other commercial or finan-
cial information, provided to OFHEO 
by a submitter, which arguably is pro-
tected from disclosure under 
§ 1703.11(b)(4), because disclosure could 
reasonably be expected to cause sub-
stantial competitive harm. 

(2) Business submitter means any per-
son or entity which provides business 
information, directly or indirectly, to 
OFHEO and who has a proprietary in-
terest in the information. 

(c) Designation of business information. 
Submitters of business information 
should use good-faith efforts to des-
ignate, by appropriate markings, either 
at the time of submission or at a rea-
sonable time thereafter, those portions 
of their submissions which they deem 
to be protected under § 1703.11(b)(4). 
Any such designation will expire 10 
years after the records were submitted 
to the Government, unless the sub-
mitter requests, and provides reason-
able justification for, a designation pe-
riod of longer duration. 

(d) Predisclosure notification. (1) Ex-
cept as is provided for in paragraph (i) 
of this section, the FOIA Officer shall, 
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to the extent permitted by law, provide 
a submitter with prompt written no-
tice of an FOIA request or administra-
tive appeal encompassing its business 
information whenever required under 
paragraph (e) of this section. Such no-
tice shall either describe the exact na-
ture of the business information re-
quested or provide copies of the records 
or portions thereof containing the busi-
ness information. 

(2) Whenever the FOIA Officer pro-
vides a business submitter with the no-
tice set forth in paragraph (e)(1) of this 
section, the FOIA Officer shall notify 
the requester that the request includes 
information that may arguably be ex-
empt from disclosure under 
§ 1703.11(b)(4) and that the person or en-
tity who submitted the information to 
OFHEO has been given the opportunity 
to comment on the proposed disclosure 
of information. 

(e) When notice is required. OFHEO 
shall provide a business submitter with 
notice of a request whenever— 

(1) The business submitter has in 
good faith designated the information 
as business information deemed pro-
tected from disclosure under 
§ 1703.11(b)(4); or 

(2) OFHEO has reason to believe that 
the request seeks business information 
the disclosure of which may result in 
substantial commercial or financial in-
jury to the business submitter. 

(f) Opportunity to object to disclosure. 
Through the notice described in para-
graph (d) of this section, OFHEO shall, 
to the extent permitted by law, afford 
a business submitter at least 10 days 
(excluding Saturdays, Sundays, and 
legal holidays) within which it can pro-
vide OFHEO with a detailed written 
statement of any objection to disclo-
sure. Such statement shall dem-
onstrate why the information is con-
tended to be a trade secret or commer-
cial or financial information that is 
privileged or confidential and why dis-
closure would cause competitive harm. 
Whenever possible, the business sub-
mitter’s claim of confidentiality 
should be supported by a statement or 
certification by an officer or author-
ized representative of the business sub-
mitter. Information provided by a sub-
mitter pursuant to this paragraph may 

itself be subject to disclosure under the 
FOIA. 

(g) Notice of intent to disclose. (1) The 
FOIA Officer shall consider carefully a 
business submitter’s objections and 
specific grounds for nondisclosure prior 
to determining whether to disclose 
business information. Whenever the 
FOIA Officer decides to disclose busi-
ness information over the objection of 
a business submitter, the FOIA Officer 
shall forward to the business submitter 
a written notice at least 10 days (ex-
cluding Saturdays, Sundays, and legal 
holidays) before the date of disclosure 
containing— 

(i) A statement of the reasons for 
which the business submitter’s disclo-
sure objections were not sustained, 

(ii) A description of the business in-
formation to be disclosed, and 

(iii) A specified disclosure date. 
(2) Such notice of intent to disclose 

likewise shall be forwarded to the re-
quester at least 10 days (excluding Sat-
urdays, Sundays, and legal holidays) 
prior to the specified disclosure date. 

(h) Notice of FOIA lawsuit. Whenever a 
requester brings suit seeking to compel 
disclosure of business information, the 
FOIA Officer shall promptly notify the 
business submitter of such action. 

(i) Exceptions to predisclosure notifica-
tion. The requirements of this section 
shall not apply if— 

(1) The FOIA Officer determines that 
the information should not be dis-
closed; 

(2) The information lawfully has been 
published or has been officially made 
available to the public; 

(3) Disclosure of the information is 
required by law (other than the Free-
dom of Information Act ); or 

(4) The designation made by the sub-
mitter in accordance with paragraph 
(c) of this section appears obviously 
frivolous; except that, in such a case, 
the FOIA Officer will provide the sub-
mitter with written notice of any final 
decision to disclose business informa-
tion within a reasonable number of 
days prior to a specified disclosure 
date. 

[63 FR 71005, Dec. 23, 1998, as amended at 65 
FR 55173, Sept. 13, 2000. Redesignated and 
amended at 65 FR 81327, Dec. 26, 2000] 
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Subpart D—Fees for Provision of 
Information 

§ 1703.21 Definitions. 

For the purpose of this subpart, the 
following definitions shall apply: 

(a) Commercial use request means a re-
quest for information that is from, or 
on behalf of, a requester seeking infor-
mation for a use or purpose that fur-
thers the commercial, trade, or profit 
interests of the requester or the person 
on whose behalf the request is being 
made. To determine whether a request 
is properly classified as a commercial 
use request, OFHEO shall determine 
the purpose for which the requested 
records shall be used. If OFHEO has 
reasonable cause to doubt the purpose 
specified in the request for which a re-
quester will use the records sought, or 
where the purpose is not clear from the 
request itself, OFHEO shall seek addi-
tional clarification before assigning 
the request to a specified category. 

(b) Direct costs means the expendi-
tures actually incurred by OFHEO in 
searching for and reproducing records 
to respond to a request for informa-
tion. In the case of a commercial use 
request, the term also means those ex-
penditures OFHEO actually incurs in 
reviewing records to respond to the re-
quest. The direct costs shall include 
the cost of the time of the employee 
performing the work, determined in ac-
cordance with § 1703.22(b)(1)(i), the cost 
of any computer searches, determined 
in accordance with § 1703.22(b)(1)(ii), 
and the cost of operating duplication 
equipment. Not included in direct costs 
are overhead expenses such as costs of 
space, and heating or lighting the facil-
ity in which the records are stored. Di-
rect costs also include the costs in-
curred by OFHEO for any contract 
services that may be needed to respond 
to a request. 

(c) Educational institution means a 
preschool, a public or private elemen-
tary or secondary school, an institu-
tion of undergraduate higher edu-
cation, an institution of graduate high-
er education, an institution of profes-
sional education, and an institution of 
vocational education, which operates a 
program or programs of scholarly re-
search. 

(d) Noncommercial scientific institution 
refers to an institution that is not op-
erated on a commercial, trade, or prof-
it basis and which is operated solely for 
the purpose of conducting scientific re-
search, the results of which are not in-
tended to promote any particular prod-
uct or industry. 

(e) Representative of the news media 
means any person actively gathering 
news for an entity that is organized 
and operated to publish or broadcast 
news to the public. The term ‘‘news’’ 
means information that is about cur-
rent events or that would be of current 
interest to the public. Examples of 
news media entities include television 
or radio stations broadcasting to the 
public at large and publishers of peri-
odicals (but only in those instances in 
which the periodicals can qualify as 
disseminators of ‘‘news’’) who make 
their products available for purchase or 
subscription by the general public. 
These examples are not intended to be 
all-inclusive. As traditional methods of 
news delivery evolve, e.g., electronic 
dissemination of newspapers through 
telecommunication services, such al-
ternative media, would be included in 
this category. ‘‘Freelance’’ journalists 
may be regarded as working for a news 
organization if they can demonstrate a 
solid basis for expecting publication 
through that organization even though 
they are not actually employed by the 
organization. A publication contract 
would be the clearest proof that a jour-
nalist is working for a news organiza-
tion, but OFHEO may look to the re-
quester’s past publication record to de-
termine whether a journalist is work-
ing for a news organization. 

(f) Reproduce and reproduction means 
the process of making a copy of a 
record necessary to respond to a re-
quest for information. Such copies take 
the form of paper copy, microfilm, 
audio-visual materials, or machine- 
readable documentation, e.g., magnetic 
tape or disk. The copy provided shall 
be in the form or format requested, 
provided the record is readily reproduc-
ible in that form or format with rea-
sonable effort, and shall be in a form 
reasonably usable by the requesters. 

(g) Review means the process of ex-
amining records located in response to 
a request for information to determine 
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whether any portion of any record lo-
cated is permitted to be withheld. It 
also includes processing any records for 
disclosure, e.g., doing all that is nec-
essary to prepare the records for re-
lease. The term ‘‘review’’ does not in-
clude the time spent resolving general 
legal or policy issues regarding the ap-
plication of exemptions. OFHEO shall 
only charge fees for reviewing records 
in response to a commercial use re-
quest. 

(h) The term search includes all time 
spent looking for material that is re-
sponsive to a request for information, 
including page-by-page or line-by-line 
identification of material within 
records. The term ‘‘search’’ includes 
the extraction of information from a 
computer using existing programming. 
Searching for materials shall be done 
in the most efficient and least expen-
sive manner so as to minimize the 
costs of OFHEO and the requester. For 
example, a line-by-line search for re-
sponsive material should not be per-
formed when merely reproducing an en-
tire document would be less expensive 
and the faster method of complying 
with the request for information. A 
‘‘search’’ for material that is respon-
sive to a request should be distin-
guished from a ‘‘review’’ of material to 
determine whether the material is ex-
empt from disclosure. 

[63 FR 71005, Dec. 23, 1998, as amended at 65 
FR 55174, Sept. 13, 2000. Redesignated and 
amended at 65 FR 81327, Dec. 26, 2000] 

§ 1703.22 Fees to be charged—general. 
(a) Generally, the fees charged for re-

quests for records pursuant to the 
Freedom of Information Act will cover 
the full allowable direct costs of 
searching for, reproducing, and review-
ing records that are responsive to a re-
quest for information. Fees will be as-
sessed according to the schedule con-
tained in paragraph (b) of this section 
and the category of requesters de-
scribed in § 1703.23 of this subpart for 
services rendered by OFHEO staff in re-
sponding to, and processing requests 
for, records under this part. Fees as-
sessed shall be paid by check or money 
order payable to the Office of Federal 
Housing Enterprise Oversight. 

(b) Types of charges. The types of 
charges that may be assessed in con-

nection with the production of records 
in response to a FOIA request are as 
follows: 

(1) Searches. (i) Manual searches for 
records. OFHEO will charge for actual 
search time, billed in 15-minute seg-
ments, at a rate determined by wheth-
er the employee performing the work is 
classified as clerical, professional, or 
executive. The hourly fee for each clas-
sification is based on the average of the 
actual compensation (salary and bene-
fits) of employees in the classification 
and is adjusted periodically to reflect 
significant changes in the average 
compensation of the class. The ‘‘execu-
tive’’ classification includes the senior 
management of OFHEO, i.e. Director, 
Deputy Director, Associate Directors 
and Deputy Associate Directors. The 
‘‘clerical’’ classification includes em-
ployees performing primarily secre-
tarial, clerical, or ministerial tasks. 
The ‘‘professional’’ classification in-
cludes all positions not classified as 
‘‘executive’’ or ‘‘clerical.’’ A current 
fee schedule is available on electroni-
cally at http://www.ofheo.gov/docs/ or by 
regular mail. 

(ii) Computer searches for records. Re-
questers will be charged at the actual 
direct costs of conducting a search 
using existing programming. These di-
rect costs will include the cost of oper-
ating the computer equipment for that 
portion of operating time that is di-
rectly attributable to searching for 
records and the cost of the time of the 
employee performing the work, deter-
mined as described in paragraph 
(b)(1)(i) of this section. A charge will 
also be made for any substantial 
amounts of special supplies or mate-
rials used to contain, present, or make 
available the output of computers, 
based upon the prevailing levels of 
costs to OFHEO for the type and 
amount of such supplies of materials 
that are used. Nothing in this para-
graph shall be construed to entitle any 
person or entity, as of right, to any 
services in connection with computer-
ized records, other than services to 
which such person or entity may be en-
titled under the provisions of this sub-
part. 

(iii) Unproductive searches. OFHEO 
may charge search fees even if no 
records are found that are responsive 
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to the request or if the records found 
are exempt from disclosure. 

(2) Reproduction. Records will be 
photocopied at a rate of $.15 per page. 
For copies prepared by computer, such 
as tapes or printouts, the requester 
will be charged the actual cost, includ-
ing operator time, of production of the 
tape or printout. For other methods of 
reproduction, the actual direct costs of 
reproducing the record(s) will be 
charged. 

(3) Review. Only requesters who are 
seeking records for commercial use 
may be charged for time spent review-
ing records to determine whether they 
are exempt from mandatory disclosure. 
Charges may be assessed only for ini-
tial review, i.e., the review undertaken 
the first time OFHEO analyzes the ap-
plicability of a specific exemption to a 
particular record or portion of a 
record. Records or portions of records 
withheld in full under an exemption 
that is subsequently determined not to 
apply may be reviewed again to deter-
mine the applicability of other exemp-
tions not previously considered. The 
costs for such a review are properly as-
sessable. 

(4) Other services and materials. Where 
OFHEO elects, as a matter of adminis-
trative discretion, to comply with a re-
quest for a special service or materials, 
such as certifying that records are true 
copies or sending records by special 
methods, the actual direct costs of pro-
viding the service or materials will be 
charged. 

[65 FR 55174, Sept. 13, 2000. Redesignated and 
amended at 65 FR 81327, Dec. 26, 2000] 

§ 1703.23 Fees to be charged—cat-
egories of requesters. 

(a) Fees for various requester categories. 
Paragraphs (b) through (e) of this sec-
tion state, for each category of re-
quester, the types of fees generally 
charged by OFHEO. However, for each 
of these categories, the fees may be 
limited, waived or reduced in accord-
ance with the provisions set forth in 
paragraph (c) of § 1703.24. If OFHEO has 
reasonable cause to doubt the purpose 
specified in the request for which a re-
quester will use the records sought, or 
where the purpose is not clear from the 
request itself, OFHEO will seek clari-

fication before assigning the request a 
specific category. 

(b) Commercial use requester. OFHEO 
shall charge fees for records requested 
by persons or entities making a com-
mercial use request in an amount that 
equals the full direct costs for search-
ing for, reviewing for release, and re-
producing the records sought. Commer-
cial use requesters are not entitled to 2 
hours of free search time nor 100 free 
pages of reproduction of records. In ac-
cordance with § 1703.22, commercial use 
requesters may be charged the costs of 
searching for and reviewing records 
even if there is ultimately no disclo-
sure of records. 

(c) Educational and noncommercial sci-
entific institutions. OFHEO shall charge 
fees for records requested by, or on be-
half of, educational institutions and 
noncommercial scientific institutions 
in an amount which equals the cost of 
reproducing the records responsive to 
the request, excluding the cost of re-
producing the first 100 pages. No search 
fee shall be charged with respect to re-
quests by educational and noncommer-
cial scientific institutions. For a re-
quest to be included in this category, 
requesters must show that the request 
being made is authorized by and under 
the auspices of a qualifying institution, 
and that the records are not sought for 
commercial use but are sought in fur-
therance of scholarly research (if the 
request is from an educational institu-
tion) or scientific research (if the re-
quest is from a noncommercial sci-
entific institution). 

(d) News media. OFHEO shall charge 
fees for records requested by represent-
atives of the news media in an amount 
which equals the cost of reproducing 
the records responsive to the request, 
excluding the costs of reproducing the 
first 100 pages. No search fee shall be 
charged with respect to requests by 
representatives of the news media. For 
a request to be included in this cat-
egory, the requester must qualify as a 
representative of the news media and 
the request must not be made for a 
commercial use. A request for records 
supporting the news dissemination 
function of the requester shall not be 
considered to be a request that is for 
commercial use. 
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(e) All other requesters. OFHEO shall 
charge fees for records requested by 
persons or entities that are not classi-
fied in any of the categories listed in 
paragraphs (b), (c), or (d) of this section 
in an amount that equals the full rea-
sonable direct cost of searching for and 
reproducing records that are responsive 
to the request, excluding the first 2 
hours of search time and the cost of re-
producing the first 100 pages of records. 
In accordance with § 1703.22, requesters 
in this category may be charged the 
cost of searching for records even if 
there is ultimately no disclosure of 
records, excluding the first 2 hours of 
search time. 

(f) For purposes of the exceptions 
contained in this section on assessment 
of fees, the word ‘‘pages’’ refers to 
paper copies of 81⁄2 × 11 or 11 × 14. Thus, 
requesters are not entitled to 100 
microfiche or 100 computer disks, for 
example. A microfiche containing the 
equivalent of 100 pages or a computer 
disk containing the equivalent of 100 
pages of computer printout meets the 
terms of the exception. 

(g) For purposes of paragraph (e) of 
this section, the term ‘‘search time’’ 
has as its basis, manual search. To 
apply this term to searches made by 
computer, OFHEO will determine the 
hourly cost of operating the computer 
equipment and the operator’s time de-
termined as described in paragraph 
(b)(1)(i) of § 1703.22. When the cost of 
the search (including the operator’s 
time and the cost of operating the com-
puter equipment to process a request) 
equals the equivalent dollar amount of 
two hours of the time of the person 
performing the work, i.e., the operator, 
OFHEO will begin assessing charges for 
the computer. 

[63 FR 71005, Dec. 23, 1998, as amended at 65 
FR 55174, Sept. 13, 2000. Redesignated and 
amended at 65 FR 81327, Dec. 26, 2000] 

§ 1703.24 Limitations on charging fees. 
(a) In general. Except for requesters 

seeking records for a commercial use 
as described in paragraph (b) of 
§ 1703.23, OFHEO will provide, without 
charge, the first 100 pages of duplica-
tion and the first 2 hours of search 
time, or their cost equivalent. 

(b) No fee charged. OFHEO will not 
charge fees to any requester, including 

commercial use requesters, if the cost 
of collecting a fee would be equal to or 
greater than the fee itself. The ele-
ments to be considered in determining 
the ‘‘cost of collecting a fee’’ are the 
administrative costs of receiving and 
recording a requester’s remittance and 
of processing the fee. 

(c) Waiver or reduction of fees. OFHEO 
may grant a waiver or reduction of fees 
if OFHEO determines that the disclo-
sure of the information is in the public 
interest because it is likely to con-
tribute significantly to public under-
standing of the operations or activities 
of the Federal Government, and the 
disclosure of the information is not pri-
marily in the commercial interest of 
the requester. Requests for a waiver or 
reduction of fees will be considered on 
a case-by-case basis. 

(1) The following factors will be con-
sidered by OFHEO in determining 
whether a waiver or reduction of fees is 
in the public interest: 

(i) The subject of the request: Whether 
the subject of the requested records con-
cerns ‘‘the operations or activities of the 
Government.’’ The subject matter of the 
requested records, in the context of the 
request, must specifically concern 
identifiable operations or activities of 
the Federal Government with a connec-
tion that is direct and clear, not re-
mote or attenuated. Furthermore, the 
records must be sought for their in-
formative value with respect to those 
Government operations or activities; a 
request for access to records for their 
intrinsic informational content alone 
will not satisfy this threshold consider-
ation. 

(ii) The informative value of the infor-
mation to be disclosed: Whether the dis-
closure is ‘‘likely to contribute’’ to an un-
derstanding of Government operations or 
activities. The disclosable portions of 
the requested records must be mean-
ingfully informative on specific Gov-
ernment operations or activities in 
order to hold potential for contributing 
to increased public understanding of 
those operations and activities. The 
disclosure of information that is al-
ready in the public domain, in either a 
duplicative or substantially identical 
form, would not be likely to contribute 
to such understanding, as nothing new 
would be added to the public record. 

VerDate Aug<04>2004 01:19 Jan 25, 2005 Jkt 205041 PO 00000 Frm 00348 Fmt 8010 Sfmt 8010 Y:\SGML\205041T.XXX 205041T



349 

Federal Housing Enterprise Oversight § 1703.25 

(iii) The contribution to an under-
standing of the subject by the general 
public: Whether disclosure of the re-
quested information will contribute to the 
‘‘public understanding.’’ The disclosure 
must contribute to the understanding 
of the public at large, as opposed to the 
individual understanding of the re-
quester or a narrow segment of inter-
ested persons. A requester’s identity 
and qualifications, e.g., expertise in the 
subject area and ability and intention 
to convey information to the general 
public, will be considered. 

(iv) The significance of the contribution 
in public understanding: Whether the dis-
closure is likely to ‘‘significantly en-
hance’’ the public understanding of Gov-
ernment operations or activities. The 
public’s understanding of the subject 
matter in question, as compared to the 
level of public understanding existing 
prior to the disclosure, must be likely 
to be enhanced by the disclosure to a 
significant extent. The FOIA Officer 
shall not make a separate value judg-
ment as to whether information, even 
though it in fact would contribute sig-
nificantly to public understanding of 
the operations or activities of the Gov-
ernment, is ‘‘important’’ enough to be 
made public. 

(2) In order to determine whether the 
second fee waiver requirement is met, 
i.e., that disclosure of the requested in-
formation is not primarily in the com-
mercial interest of the requester, 
OFHEO shall consider the following 
two factors in sequence: 

(i) The existence and magnitude of a 
commercial interest: Whether the re-
quester, or any person on whose behalf 
the requester may be acting, has a com-
mercial interest that would be furthered 
by the requested disclosure. In assessing 
the magnitude of identified commer-
cial interests, consideration will be 
given to the effect that the informa-
tion disclosed would have on those 
commercial interests, as well as to the 
extent to which FOIA disclosures serve 
those interests overall. Requesters 
shall be given a reasonable opportunity 
in the administrative process to pro-
vide information bearing upon this 
consideration. 

(ii) The primary interest in disclosure: 
Whether the magnitude of the identified 
commercial interest of the requester is suf-

ficiently large in comparison with the 
public interest in disclosure, that disclo-
sure is ‘‘primarily in the commercial inter-
est of the requester.’’ A fee waiver or re-
duction is warranted only where, once 
the ‘‘public interest’’ standard set out 
in paragraph (c)(1) of this section is 
satisfied, that public interest can fairly 
be regarded as greater in magnitude 
than that of the requester’s commer-
cial interest in disclosure. OFHEO will 
ordinarily presume that, where a news 
media requester has satisfied the pub-
lic interest standard, the public inter-
est will be serviced primarily by disclo-
sure to that requester. Disclosure to 
requesters who compile and market 
Federal Government information for 
direct economic return will not be pre-
sumed to primarily serve the ‘‘public 
interest.’’ 

(3) Where only a portion of the re-
quested record satisfies the require-
ments for a waiver or reduction of fees 
under this paragraph, a waiver or re-
duction shall be granted only as to 
that portion. 

(4) A request for a waiver or reduc-
tion of fees must accompany the re-
quest for disclosure of records and 
should include— 

(i) A clear statement of the request-
er’s interest in the records; 

(ii) The proposed use of the records 
and whether the requester will derive 
income or other benefit from such use; 

(iii) A statement of how the public 
will benefit from release of the re-
quested records; and 

(iv) If specialized use of the docu-
ments is contemplated, a statement of 
the requester’s qualifications that are 
relevant to the specialized use. 

(5) A requester may appeal the denial 
of a request for a waiver or reduction 
of fees in accordance with the provi-
sions of § 1703.16. 

[63 FR 71005, Dec. 23, 1998. Redesignated and 
amended at 65 FR 81327, Dec. 26, 2000] 

§ 1703.25 Miscellaneous fee provisions. 
(a) Notice of anticipated fees in excess 

of $25.00. Where OFHEO determines or 
estimates that the fees chargeable will 
amount to more than $25.00, OFHEO 
shall promptly notify the requester of 
the actual or estimated amount of fees 
or such portion thereof that can be 
readily estimated, unless the requester 
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has indicated his or her willingness to 
pay fees as high as those anticipated. 
Where a requester has been notified 
that the actual or estimated fees may 
exceed $25.00, the request will be 
deemed not to have been received until 
the requester has agreed to pay the an-
ticipated total fee. A notice to the re-
quester pursuant to this paragraph will 
include the opportunity to confer with 
OFHEO personnel in order to reformu-
late the request to meet the requester’s 
needs at a lower cost. 

(b) Aggregating requests. A requester 
may not file multiple requests at the 
same time, each seeking portions of a 
record or records, solely in order to 
avoid the payment of fees. When 
OFHEO reasonably believes that a re-
quester, or a group of requesters acting 
in concert, is attempting to break a re-
quest into a series of requests for the 
purpose of evading the assessment of 
fees, OFHEO may aggregate such re-
quests and charge accordingly. One ele-
ment to be considered in determining 
whether a belief would be reasonable is 
the time period over which the re-
quests have occurred. OFHEO will pre-
sume that multiple requests of this 
type made within a 30-day period have 
been made in order to evade fees. 
Where requests are separated by a 
longer period, OFHEO shall aggregate 
them only where there exists a solid 
basis for determining that such aggre-
gation is warranted, e.g., where the re-
quests involve clearly related matters. 
Multiple requests regarding unrelated 
matters will not be aggregated. 

(c) Advance payment of fees. (1) 
OFHEO does not require an advance 
payment before work is commenced or 
continued, unless— 

(i) OFHEO estimates or determines 
that the fees are likely to exceed 
$250.00. If it appears that the fees will 
exceed $250.00, OFHEO will notify the 
requester of the likely cost and obtain 
satisfactory assurance of full payment 
where the requester has a history of 
prompt payment of FOIA fees. In the 
case of requesters with no history of 
payment, OFHEO may require an ad-
vance payment of fees in an amount up 
to the full estimated charge that will 
be incurred; or 

(ii) The requester has previously 
failed to pay a fee in a timely fashion, 

i.e., within 30 days of the date of a bill-
ing. In such cases, OFHEO may require 
the requester to pay the full amount 
owed plus any applicable interest, as 
provided in paragraph (d) of this sec-
tion, or demonstrate that the fee owed 
has been paid, prior to processing any 
further record request. Under these cir-
cumstances, OFHEO may require the 
requester to make an advance payment 
of the full amount of the fees antici-
pated before processing a new request 
or finishing processing of a pending re-
quest from that requester. 

(2) A request for an advance deposit 
shall include an offer to the requester 
to confer with identified OFHEO per-
sonnel to attempt to reformulate the 
request in a manner which will meet 
the needs of the requester at a lower 
cost. 

(3) When OFHEO requests an advance 
payment of fees, the administrative 
time limits described in 5 U.S.C. 
552(a)(6) begin only after OFHEO has 
received the advance payment. 

(d) Interest. OFHEO may assess inter-
est charges on an unpaid bill starting 
on the 31st day following the day on 
which the bill was sent. Once a fee pay-
ment has been received by OFHEO, 
even if not processed, the accrual of in-
terest shall be stayed. Interest charges 
shall be assessed at the rate prescribed 
in 31 U.S.C. 3717 and shall accrue from 
the date of the billing. 

Subpart E—Testimony and Produc-
tion of Documents in Legal 
Proceedings in Which OFHEO 
Is Not a Named Party 

§ 1703.31 General purposes. 
The purposes of this subpart are to 

maintain the confidentiality of official 
documents and information of OFHEO, 
conserve the time of employees for 
their official duties, maintain the im-
partial position of OFHEO in litigation 
in which OFHEO is not a named party, 
and enable the Director to determine 
when to authorize testimony and to 
produce documents in legal pro-
ceedings in which OFHEO is not a 
named party. This subpart sets forth 
the procedures to be followed with re-
spect to testimony concerning official 
matters and production of official doc-
uments of OFHEO in legal proceedings 
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in which OFHEO is not a named party. 
This subpart in no way affects the 
rights and procedures governing public 
access to official documents pursuant 
to the FOIA or the Privacy Act. 

§ 1703.32 Definitions. 

For the purpose of this subpart: 
(a) Court means any entity con-

ducting a legal proceeding. 
(b) Demand means any order, sub-

poena, or other legal process for testi-
mony or documents. 

(c) Legal proceeding means any ad-
ministrative, civil, or criminal pro-
ceeding, including a discovery pro-
ceeding therein, before a court of law, 
administrative board or commission, 
hearing officer, or other body in which 
OFHEO is not a named party or in 
which OFHEO has not instituted the 
administrative investigation or admin-
istrative hearing. 

(d) OFHEO Counsel means the Gen-
eral Counsel or his or her designee, a 
Department of Justice attorney, or 
counsel authorized by OFHEO to act on 
behalf of OFHEO or an employee. 

§ 1703.33 General policy. 

It is the policy of OFHEO that in any 
legal proceeding in which OFHEO is 
not a named party, no employee shall, 
in response to a demand, produce any 
documents contained in the files of 
OFHEO, or disclose any information re-
lating to, or based upon, documents 
contained in the files of OFHEO, or dis-
close or produce any documents ac-
quired as part of the performance of 
that employee’s official duties or be-
cause of that employee’s official sta-
tus. Under appropriate circumstances, 
the Director may grant exceptions in 
writing to this policy when the Direc-
tor determines that the testimony of 
employees or disclosure of official doc-
uments would be in the best interest of 
OFHEO or in the public interest. Prior 
to any authorized testimony or release 
of official documents, the requesting 
party shall obtain a protective order 
from the court before which the action 
is pending to preserve the confiden-
tiality of the testimony or documents 
subsequently produced. The protective 
order shall be in a form satisfactory to 
OFHEO. 

§ 1703.34 Request for testimony or pro-
duction of documents. 

(a) No employee shall give testimony 
concerning official matters or produce 
any official documents in any legal 
proceeding to which OFHEO is not a 
named party without the prior written 
authorization of the Director. 

(b) If testimony by an employee con-
cerning official matters or the produc-
tion of official documents is desired, 
the requesting party, or his or her at-
torney, shall submit a letter to the Di-
rector setting forth the title of the 
case, the forum, the requesting party’s 
interest in the case, a summary of the 
issues in the litigation, the reasons for 
the request, and a showing that the de-
sired testimony, documents, or infor-
mation are not reasonably available 
from any other source. If an appear-
ance or testimony is requested, the let-
ter shall also set forth the intended use 
of the testimony, a general summary of 
the scope of the testimony requested, 
and a showing that no document could 
be provided and used in lieu of the tes-
timony or other appearance requested. 

(c) The General Counsel is authorized 
to consult with the requesting party or 
his or her attorney to refine and limit 
the request so that compliance is less 
burdensome, or obtain information 
necessary to make the determination 
described in § 1703.33 of this subpart. 
Failure of the requesting party, or his 
or her attorney, to cooperate in good 
faith with the General Counsel to en-
able the Director to make an informed 
determination under this subpart may 
serve as the basis for a determination 
not to comply with the request. 

[63 FR 71005, Dec. 23, 1998. Redesignated and 
amended at 65 FR 81327, Dec. 26, 2000] 

§ 1703.35 Scope of permissible testi-
mony. 

(a) The scope of permissible testi-
mony by an employee is limited to that 
set forth in the written authorization 
granted that employee by the Director. 

(b) Employees are not authorized to 
give opinion testimony, except as au-
thorized by the Director. OFHEO, as 
the regulatory agency charged with the 
responsibility of examining, super-
vising, and regulating the financial 
safety and soundness and capital ade-
quacy of the Enterprises under the 
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Federal Housing Enterprises Financial 
Safety and Soundness Act of 1992, 12 
U.S.C. 4501 et seq., relies on the ability 
of its employees to gather full and 
complete information in order to carry 
out its statutory responsibilities. The 
use of employees to give opinion testi-
mony would hamper OFHEO’s ability 
to carry out its statutory responsibil-
ities and would cause a serious admin-
istrative burden on OFHEO’s staff. 

§ 1703.36 Manner in which testimony 
is given. 

(a) Authorized testimony of employ-
ees ordinarily will be made available 
only through depositions or written in-
terrogatories. 

(b) Where, in response to a request, 
the Director determines that cir-
cumstances warrant authorizing testi-
mony by an employee, the requesting 
party shall cause a subpoena to be 
served on the employee in accordance 
with applicable Federal or State rules 
of procedure, with a copy of the sub-
poena sent by registered or certified 
mail to the General Counsel. 

(c) Normally, authorized depositions 
will be taken at OFHEO’s office, at a 
time arranged with the employee that 
is reasonably fixed to avoid substantial 
interference with the performance of 
the employee’s duties. 

(d) Upon completion of the deposition 
of an employee, a copy of the tran-
script of the testimony shall be fur-
nished, at the expense of the party re-
questing the deposition, to the General 
Counsel for OFHEO’s files. 

§ 1703.37 Manner in which documents 
will be produced. 

(a) An employee’s authorization to 
produce official documents is limited 
to the authority granted that employee 
by the Director. 

(b) Certified or authenticated copies 
of official OFHEO documents author-
ized by the Director to be released 
under this subpart will be provided 
upon request. 

§ 1703.38 Fees. 
Unless waived or reduced, the fol-

lowing fees shall be charged for docu-
ments produced by OFHEO in connec-
tion with requests subject to this sub-
part: 

(a) Searches for documents. OFHEO 
will charge for the actual search time 
of the employee performing the work, 
billed in 15-minute segments, as de-
scribed in § 1703.22(b)(1)(i). 

(b) Copying of documents. The stand-
ard copying charge for documents in 
paper copy is $.15 per page. When re-
sponsive information is provided in a 
format other than paper copy, such as 
in the form of computer tapes and 
disks, OFHEO will assess the direct 
costs of the tape, disk, or whatever me-
dium is used to produce the informa-
tion, as well as any related reproduc-
tion costs. Normally, only one copy 
will be provided. Additional copies will 
be provided only upon a showing of 
demonstrated need. 

(c) Certification or authentication of 
documents. OFHEO will charge $3.00 for 
each certification or authentication of 
documents. 

(d) Computer searches. Services of per-
sonnel in the nature of a computer 
search shall be charged at rates pre-
scribed in paragraph (a) of this section. 
A charge shall be made for the com-
puter time involved, based upon the 
prevailing level of costs to OFHEO and 
upon the particular types of computer 
and associated equipment and the 
amount of time that such equipment is 
utilized. A charge shall also be made 
for any substantial amount of special 
supplies or documents used to contain, 
present, or make available the output 
of computers, based upon prevailing 
levels of costs to OFHEO and upon the 
type and amount of such supplies or 
documents that are used. 

(e) Other costs. When other services 
and documents not specifically identi-
fied in this section are requested and 
provided, their actual cost to OFHEO 
shall be charged. 

(f) Payments of fees. A bill will be for-
warded to the requesting party upon 
completion of the production. Payment 
shall be made by check or money order 
payable to the Office of Federal Hous-
ing Enterprise Oversight. 

[63 FR 71005, Dec. 23, 1998, as amended at 65 
FR 55175, Sept. 13, 2000. Redesignated and 
amended at 65 FR 81327, Dec. 26, 2000] 
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§ 1703.39 Responses to demands served 
on employees. 

(a) Advice by employee served. Any em-
ployee who is served with a demand in 
a legal proceeding requiring his or her 
personal attendance as a witness or re-
quiring the production of documents or 
information in any proceeding, shall 
immediately notify the General Coun-
sel of such service, of the testimony 
and documents described in the de-
mand, and of all relevant facts which 
may be of assistance to the General 
Counsel in determining whether the in-
dividual in question should be author-
ized to testify or the documents re-
quested should be made available. 

(b) When authorization to testify or 
to produce documents has not been 
granted by the Director, OFHEO Coun-
sel shall provide the party issuing the 
demand or the court with a copy of the 
regulations contained in this subpart 
and shall inform the party issuing the 
demand or the court that the employee 
upon whom the demand has been made 
is prohibited from testifying or pro-
ducing documents without the prior 
approval of the Director. 

(c) Appearance by employee served. Un-
less OFHEO has authorized disclosure 
of the information requested, any em-
ployee who has OFHEO information 
that may not be disclosed and who is 
required to respond to a subpoena or 
other legal process, shall attend at the 
time and place required and respect-
fully decline to disclose or to give any 
testimony with respect to the informa-
tion, basing such refusal upon the pro-
visions of this subpart. If the court 
nevertheless orders the disclosure of 
the information or the giving of testi-
mony irrespective of instructions from 
the Director not to produce the docu-
ments or disclose the information 
sought, the employee upon whom the 
demand has been made shall continue 
to decline respectfully to disclose the 
information and shall report promptly 
the facts to OFHEO for such action as 
OFHEO may deem appropriate. 

(d) A determination under this sub-
part to comply or not to comply with 
any demand shall not constitute an as-
sertion or waiver of privilege, lack of 
relevance, technical deficiencies, or 
any other ground for noncompliance. 
OFHEO reserves the right to oppose 

any demand on any legal ground inde-
pendent of its determination under this 
subpart. 

§ 1703.40 Responses to demands served 
on nonemployees. 

(a) OFHEO reports of examinations, 
or any documents related thereto, are 
the property of OFHEO and are not to 
be disclosed to any person without the 
Director’s prior written consent. 

(b) If any person who has possession 
of an OFHEO report of examination, or 
any documents related thereto, is 
served with a demand in a legal pro-
ceeding directing that person to 
produce such OFHEO documents or to 
testify with respect thereto, such per-
son shall immediately notify the Gen-
eral Counsel of such service, of the tes-
timony and described documents in the 
demand, and of all relevant facts. Such 
person shall also object to the produc-
tion of such documents or information 
contained therein on the basis that the 
documents are the property of OFHEO 
and cannot be released without 
OFHEO’s consent and that their pro-
duction must be sought from OFHEO 
following the procedures set forth in 
§ 1703.33, paragraphs (b) and (c) of 
§ 1703.34, and paragraph (b) of § 1703.37 of 
this subpart. 

[63 FR 71005, Dec. 23, 1998. Redesignated and 
amended at 65 FR 81328, Dec. 26, 2000] 

Subpart F—Rules and Procedures 
for Service Upon OFHEO 

§ 1703.51 Service of process. 

(a) Except as otherwise provided by 
OFHEO regulations, the Federal Rules 
of Civil Procedure, or order of a court 
with jurisdiction over OFHEO, any 
legal process upon OFHEO, including a 
legal process served on OFHEO de-
manding access to its records under the 
FOIA, shall be duly issued and served 
upon the General Counsel and any 
OFHEO personnel named in the caption 
of the documents. 

(b) Service of process upon the Gen-
eral Counsel may be effected by person-
ally delivering a copy of the documents 
to the General Counsel or by sending a 
copy of the documents to the General 
Counsel by registered or certified mail, 
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postage prepaid, to the Office of Fed-
eral Housing Enterprise Oversight, 1700 
G Street, NW., Fourth Floor, Wash-
ington, DC 20552. 

PART 1704—DEBT COLLECTION 

Subpart A—General 

Sec. 
1704.1 Authority and scope. 
1704.2 Definitions. 
1704.3 Collection of debts and referrals to 

the Department of the Treasury. 
1704.4–1704.19 [Reserved] 

Subpart B—Salary Offset 

1704.20 Authority and scope. 
1704.21 Notice requirements before salary 

offset where OFHEO is the creditor agen-
cy. 

1704.22 Review of OFHEO records related to 
the debt. 

1704.23 Opportunity for a hearing where 
OFHEO is the creditor agency. 

1704.24 Certification where OFHEO is the 
creditor agency. 

1704.25 Voluntary repayment agreements as 
alternative to salary offset where 
OFHEO is the creditor agency. 

1704.26 Special review where OFHEO is cred-
itor agency. 

1704.27 Notice of salary offset where OFHEO 
is the paying agency. 

1704.28 Procedures for salary offset where 
OFHEO is the paying agency. 

1704.29 Coordinating salary offset with 
other agencies. 

1704.30 Interest, penalties, and administra-
tive costs. 

1704.31 Refunds. 
1704.32 Request from a creditor agency for 

the services of a hearing official. 
1704.33 Non-waiver of rights by payment. 
1704.34–1704.39 [Reserved] 

Subpart C—Administrative Offset 

1704.40 Authority and scope. 
1704.41 Administrative offset prior to com-

pletion of procedures. 
1704.42 Procedures. 
1704.43 Interest. 
1704.44 Refunds. 
1704.45 Requests for administrative offset to 

other Federal agencies. 
1704.46 Requests for administrative offset 

from other Federal agencies. 
1704.47 Administrative offset against 

amounts payable from Civil Service Re-
tirement and Disability Fund. 

1704.48–1704.49 [Reserved] 

Subpart D—Tax Refund Offset 

1704.50 Authority and scope. 

1704.51 Definitions. 
1704.52 Procedures. 

AUTHORITY: 5 U.S.C. 5514; 26 U.S.C. 6402(d); 
31 U.S.C. 3701–3720A. 

SOURCE: 64 FR 34969, June 30, 1999, unless 
otherwise noted. Redesignated at 65 FR 81328, 
Dec. 26, 2000. 

Subpart A—General 
§ 1704.1 Authority and scope. 

(a) Authority. The Office of Federal 
Housing Enterprise Oversight (OFHEO) 
issues this part 1704 under the author-
ity of 5 U.S.C. 5514 and 31 U.S.C. 
3701&ndash;3720A, and in conformity 
with the FCCS at 4 CFR chapter II; the 
regulations on salary offset issued by 
the Office of Personnel Management at 
5 CFR part 550, subpart K; and the reg-
ulations on tax refund offset issued by 
the Internal Revenue Service at 26 CFR 
301.6402&ndash;6. 

(b) Scope. (1) This part 1704 applies to 
debts that are owed to the Federal 
Government by Federal employees, 
other persons, organizations, or enti-
ties that are indebted to OFHEO, and 
by Federal employees of OFHEO who 
are indebted to other agencies, except 
for those debts listed in paragraph 
(b)(2) of this section. 

(2) Subparts B and C of this part 1704 
do not apply to: 

(i) Debts or claims arising under the 
Internal Revenue Code (26 U.S.C. 1 et 
seq.) or the tariff laws of the United 
States; 

(ii) Any case to which the Contract 
Disputes Act (41 U.S.C. 601 et seq.) ap-
plies; 

(iii) Any case where collection of a 
debt is explicitly provided for or pro-
vided by another statute, e.g. travel ad-
vances under 5 U.S.C. 5705 and em-
ployee training expenses under 5 U.S.C. 
4108, or, as provided for by title 11 of 
the United States Code, when the 
claims involve bankruptcy; 

(iv) Any debt based in whole or in 
part on conduct in violation of the 
antitrust laws or involving fraud, the 
presentation of a false claim, or mis-
representation on the part of the debt-
or or any party having an interest in 
the claim, unless the Department of 
Justice authorizes OFHEO to handle 
the collection; 

(v) Claims between agencies; or 
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